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In order to support an action for malicious prosecution, the following elements must be proven: the commencement or 
continuance of an original judicial proceeding; its legal causation by the present defendant; its termination in favor of 
the present plaintiff; the absence of probable cause for the proceeding; the presence of malice; and damage to plaintiff 
therefrom. 


Generally, the following elements must be proven to establish a claim for malicious prosecution: (1) the commencement or 
continuance of an original criminal or civil judicial proceeding, (2) its legal causation by the present defendant against the 
plaintiff who was the defendant in the original proceedings, (3) its bona fide termination in favor of the present plaintiff, (4) 
the absence of probable cause for such proceeding, (5) the presence of malice, and (6) damages conforming to legal standards 


resulting to the plaintiff. ! Actual knowledge of innocence is not an essential element of the tort of malicious prosecution.” 


In some jurisdictions, there is a distinction between the elements of a malicious prosecution claim depending upon whether the 
underlying action was criminal or civil in nature, and to recover on a malicious prosecution theory when the underlying action 
was civil in nature, a plaintiff must prove each of the elements normally associated with a malicious prosecution claim and, in 


addition, the existence of some special injury or grievance. 
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Claim for malicious prosecution under Kentucky law requires showing that criminal prosecution was initiated against the 
plaintiff and that the defendant made, influenced, or participated in the decision to prosecute, that the state lacked probable 
cause for the prosecution, that the plaintiff suffered a deprivation of liberty because of the legal proceeding, that the criminal 
proceeding was resolved in the plaintiff's favor, and that defendant acted with malice, which, in the criminal context, means 
seeking to achieve a purpose other than bringing an offender to justice. U.S. Const. Amend. 4. Jones v. Clark County, Kentucky, 
959 F.3d 748 (6th Cir. 2020). 


Under Illinois law, a malicious prosecution claim includes five elements: (1) the commencement or continuance by the defendant 
of an original judicial proceeding against the plaintiff, (2) termination of the original proceeding in favor of the plaintiff, (3) 
absence of probable cause for the proceeding, (4) malice, and (5) special damages. U.S. Const. Amend. 4. Hill v. Cook County, 
463 F. Supp. 3d 820 (N.D. Ill. 2020). 


A malicious prosecution action may be established by showing that: (1) the defendant initiated, continued, or procured a 
criminal or civil judicial proceeding, or an administrative disciplinary proceeding against the plaintiff; (2) the defendant acted 
without probable cause; (3) the defendant acted with malice, which, in the criminal context, means seeking to achieve a purpose 
other than bringing an offender to justice, and in the civil context, means seeking to achieve a purpose other than the proper 
adjudication of the claim upon which the underlying proceeding was based; (4) the proceeding, except in ex parte civil actions, 
terminated in favor of the person against whom it was brought; and (5) the plaintiff suffered damages as a result of the proceeding. 
Seiller Waterman, LLC v. RLB Properties, Ltd., 610 S.W.3d 188 (Ky. 2020). 
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